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brought to enforce them. Action was accordingly commenced in the Supreme 
Conrt. It was held by a majority of the court that it was a proper Contro- 
versy, that as long as the transaction was bona fide, the motive of the dona- 
tion could not be inquired into. Said Mr. Justice Brewer: — 

"Has this court jurisdiction of such a controversy, and to what extent may 
it grant relief? Obviously that jurisdiction is ndt affected by the fact that the 
donor of these bonds could not invoke it. * * * * The ques- 
tion of jurisdiction is determined by the status of the present parties, and not 
by that of prior holders of the thing in controversy. Obviously, too, the 
subject matter is one of judicial cognizance. If anything can be considered 
as justiciable, it is a claim for money due on a written promise to pay ; and if 
it be justiciable, does it matter how the plaintiff acquires title, providing it be 
honestly acquired? It would seem strangely inconsistent to take jurisdiction 
of an action by South Dakota against North Carolina on a promise to pay 
made by the latter directly to the former ; and refuse jurisdiction of an action 
on a like promise made by the latter to an individual, and by him sold or 
donated to the former." 

Relief was granted, and it was ordered that the state of North Carolina 
pay the bonds, or in default thereof that the railroad stock be sold. 

To this holding four justices dissented on the grounds that the controver- 
sies meant were those arising directly between the states, that the spirit of the 
11th Amendment to the Constitution prevented one state from acquiring a 
claim asserted against another state by a citizen of that or another state, or 
an alien, and thereby creating a controversy in the constitutional sense, that 
the motive of the transaction could be inquired into, and that, as the debt 
had not been recognized bythe state of North Carolina, it was not justiciable, 
and the state of South Dakota had no greater rights than its assignor. 

It was the opinion of James Wilson that when a citizen of one state had a 
controversy with another state, there should be a tribunal where the parties 
might "stand on an equal and just footing." EmjoT'S Deb. II., p. 456. For 
when a state borrows money it is like a trader, and the same obligation to 
pay rests upon it. This was a strict legal liability until the 11th Amendment 
became law, when a great immunity was given to the states, a privilege that 
has often been abused. The effect of the decision is to furnish a tribunal of 
retribution and to provide at least one satisfaction to the creditor whose debt 
a state has repudiated. He may become a benefactor, and at the same time 
may see that a debtor on whose integrity he has relied, will not enjoy the 
fruits of a violation of contract. Nor need serious consequences to the dig- 
nity of the state be apprehended. If it is not quite consonant with the maj- 
esty of a sovereignty to assume donations, with the purpose of suing upon 
them, such a proceeding cannot taken away any respect due the defendant 
state whose cupidity and breach of faith have called it forth. 



Liability of Members of Congress for Bribery; Their Contracts 
with THE Government. — When does a man who has been elected or appoint- 
ed a United States senator become a member of Congress? This question 
was raised in the recent case of United States v. Dietrich — (1904) , — 126 
Fed. Rep 676, decided in the U. S. Circuit Court for the District of Nebraska. 
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Senator Dietrich was indicted upon the charge that, while a senator in Con- 
gress from the state of Nebraska, "duly elected, qualified and sworn according 
to law to perform the duties of said office," he took, received and agreed to 
receive a bribe of $1,300 from one Jacob Fisher for procuring and aiding to 
procure for said Fisher the office of postmaster at Hastings, Nebraska, con- 
trary to Sec. 1781 Rev. St., which makes such an act on the part of a "mem- 
ber of Congress" an indictable offense. It was admitted by the U. S Attor- 
ney, in his opening statement, that the defendant was elected on March 28, 
1901; that Congress did not convene until December 2, 1901, when defendant's 
credentials were accepted and he was sworn in; and that the acts charged took 
place in the interim, to wit, in July, 1901. Upon this showing the court 
directed a verdict for the defendant. To become a member of the senate, it 
was held that, in addition to an election or appointment on behalf of one of 
the states of the Union, and to acceptance by the person elected and appointed, 
the favorable judgment of the Senate upon his election, credentials, and 
qualifications is essential. Nor does the fact that, after his qualification, the 
defendant received an installment' of salary dating back to the time of his 
election, change the rule. While this appears to be the first judicial determi- 
nation of this question, the holding of the court is supported by a number of 
rulings of the Department of Justice, {In re Hale, 14 Op. A. G. 406; In re 
Lawrence, Idem 133: In re Romero, 15 Op. A. G. 280) ; and also by the uni- 
form holdings of the House of Representatives under Const. Art. I, Sec. 6, 
which provides: "No person holding any office under the United States shall 
be a member of either house during his continuance in office." Contested 
elections, H. R. U. S., Clark & Hall 287, 314, 316; Cases of Robt. C. Shenk 
and Gen, Blair, Rep. Comm. 38 Congress, 1st Sess., No. 100. It does not 
necessarily follow from this decision that the law will not reach a member- 
elect who accepts or agrees to accept a bribe under the facts of this case. Sec. 
1782 Rev. St. seems to be broad enough to cover the offense, as was recently 
evidenced by the conviction of ex- Congressman Driggs of New York under 
circumstances very similar, and is expressly directed against a Senator, Rep- 
resentative, or Delegate to Congress "after his election and during his con- 
tinuance in office." 

Another indictment returned at the same time against the same defendant 
charged that, while a Senator in Congress from Nebraska, he did "hold and 
enjoy" a contract theretofore entered into between himself and the United 
States for the use and occupation of a lot and building in Hastings, Nebraska, 
for purposes of a United Stites postoffice, contrary to Sec. 3739, Rev. St. 
(U. S. Comp. St. 1901, p. 2508). This section provides; "No member of or 
delegate to Congress shall .... undertake, execute, hold or enjoy, in whole 
or in part, any contract or agreement made or entered into in behalf of the 
United States, by any officer or person authorized to make contracts on behalf 
of the United States. Every person who violates this section shall be guilty 
of a misdemeanor, and shall be fined three thousand dollars. All contracts 
or agreements made in violation of this section shall be void. "The point was 
raised by demurrer that, if the contract was entered into before the defendant 
became a senator, — a fact which seems to have been admitted by the prosecu- 
tion, — his subsequently becoming a senator did not affect his obligation to 
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perform the contract or his right to hold and enjoy it. It was held, however, 
that the objection was not well taken and the demurrer was overruled. United 
States v. Dietrich, 126 Fed. Rep. 671. The court was of the opinion that the 
purpose and effect of this legislation is to absolutely inhibit all contractual 
relations with the United States upon the part of any member of or delegate 
to Congress, — save in the instances specifically excepted by section 3740; 
that the inhibition is not alone against undertaking or executing such an 
agreement or contract, but also against ho ding or enjoying one — that is, 
having or retaining the title thereto or receiving the benefits thereof ; and 
that upon the defendant becoming a senator, the contract in question was at 
once dissolved, and his obligation to perform it and his right to hold and 
enjoy further benefit under it were terminated by operation of law. This 
seems to be the first case in which this section of the statutes has been before 
the courts for construction. The same question, however; was presented in 
1809 by the Secretary of the Navy to Attorney-General Rodney, for his opin- 
ion, and'a conclusion directly opposite to that reached by the court in this 
case was pronounced. 5 Op. A. G. 697. The Attorney -General was of the 
opinion that the statute was directed against only such contracts as were made 
by a member of the Congress with the government, after he became such 
member. It is to be observed that the decision of the court makes it possi- 
ble, though perhaps somewhat remotely, for a person to avoid a contract with 
the government by his own act ; and also that it gives an effect to the statute 
different from that provided for in the act itself, namely, that a contract 
"made" in violation of its provisions shall be void. 



Exemption of Lawyers from Service of Civil Process While 
Attending Court.— In a recent case in North Carolina an attorney-at-law, 
resident in the state of New York, while in North Carolina for the purpose 
of representing his client in the United States court in a cause then and there 
pending, was served with a summons in an action for debt. Upon motion 
the sheriff's return of service was set aside, and the Supreme Court held on 
appeal that this was error. Greenleaf v. People's Bank of Buffalo (1903), 
— N. C. — , 45 S. E. 638. 

The opinion of the court is rather meagre, quotations from Blackstone 
and from Taylor on evidence being the only authority • given. But an 
able concurring opinion filed by Chief Justice Clark goes much more fully 
into the matter, and discusses the extent and limitations of the doctrine with 
considerable reference to the decided cases. The court holds that attorneys 
are not exempt either from arrest or from service of process without arrest, 
although the first is mere dictum. As to exemption from servic of process without 
arrest.: — the Chief Justice states in his concurring opinion that " a careful 
examination shows no ground for the alleged exemption of lawyers from service 
of summons. There is no precedent in England to sustain the proposition, and 
none in this country, save a single case, a very recent one — Hoffman v. 
Circuit Judge, 113 Mich. 109, 71 N. W. 480, 38 L. R. A. 663, 67 Am. St. Rep. 
458 — which holds that a lawyer resident in the same state is privileged from 
service of a summons while attending the Supreme Court of the state or going 
or returning therefrom ; but none of the authorities cited in that opinion sus- 



